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FI NAL ORDER

This cause canme on for consideration pursuant to the
parties' stipulation as to standing and facts as nore fully set
forth in the Prelimnary Statenent.
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STATEMENT OF THE | SSUE

Whet her the Departnent's proposed anendnent of Rul e 38F-
7.020, Florida Adm nistrative Code, constitutes an invalid
exercise of its delegated |legislative authority under Section
120.52(8), Florida Statutes, [1996 Supp.], or whether the



authority specified in the proposed rule is sufficient for the
Department to adopt the proposed rul e?

PRELI M NARY STATEMENT

On January 3, 1997, the Departnent published in the Florida
Adm ni strative Wekly, Vol. 23, No. 1, notice of its intent to
adopt proposed anendnents to Rule 38F-7.020.

On February 10, 1997, Petitioners filed a Petition for
Adm ni strative Determnation of Invalidity of a Proposed Rule.

The final hearing was initially set for March 10, 1997.

On February 17, 1997, Intervenor, |InPhynet Medi cal
Managenent, Inc., filed its Petition to Intervene. On February
20, 1997, the parties filed a Joint Mdtion for Continuance of
Final Hearing. By Oder Ganting Intervention and Reschedul i ng
Hearing, dated February 27, 1997, Adm nistrative Law Judge
WIlliam A Buzzett granted InPhynet's Petition to Intervene, and
the final hearing was rescheduled for March 31, 1997.

On March 4, 1997, the Florida Association of Cccupati onal
and Environnental Medicine and the Florida Society of Physical
Medi ci ne and Rehabilitation filed Petitions to Intervene. On
March 13, 1997, the Florida Physical Therapy Association filed
its Petition to Intervene. On March 21, 1997, Petitioners filed
an unopposed Motion for Continuance of Final Hearing.

By Order of Continuance to Date Certain entered by the
under si gned on March 25, 1997, the final hearing was reschedul ed
for April 30-May 1, 1997. By Order on Intervention, dated Mrch
28, 1997, the pending Petitions to Intervene were granted.

On April 27, 1997, the parties filed a Joint Prehearing
Stipulation agreeing to the standing of Petitioners and al
Intervenors and to all of the facts necessary for a
determ nation of this matter. The parties also stipulated that
Petitioners have not waived any rights with regard to
constitutional challenges to proposed Rule 38F-7.020.

During a hearing by tel ephonic conference call on April 29,
1997, the parties agreed to waive oral testinony, to rely upon
the Joint Prehearing Stipulation, and to provide Proposed Final
Orders containing | egal argunent in support of their respective
positions on or before May 12, 1997. By Order dated May 5,
1997, the hearing scheduled for April 30-May 1, 1997, was



cancel l ed; the parties were given until May 12, 1997 to file
proposed final orders; and an aspirational date for the entry of
a Final Order was established as June 11, 1997.

Petitioners Florida Society of Anesthesiologists and Robert
A. CGuskiewi cz, MD.; Respondent Departnent of Labor and
Enpl oyment Security; and Florida Physical Therapy Association
tinmely filed proposed orders. |nPhynet Medical Managenent, |nc.
filed its proposed order on May 13, 1997. The renui ni ng
I ntervenors have not filed any proposed orders. Pursuant to the
parties' stipulation and the May 5, 1997 Order, the late-filed
proposal has not been consi der ed.



FI NDI NGS OF FACT

1. The Florida Society of Anesthesiologists is a
vol untary, nonprofit association conprised of individual
menbers, each of whomis licensed in the State of Florida to
practi ce nedi ci ne.

2. Petitioner, Robert A Guskiewicz, MD., is a licensed
medi cal doctor in the State of Florida specializing in
anest hesi a.

3. Pursuant to Section 440.13(12), Florida Statutes, a
t hree- nenber panel is charged with the responsibility of
determ ning the schedul es of maxi mum rei nbursenent for physician
treatment of workers' conpensation patients.

4. In March 1996, the three-nenber panel convened and
adopted a resource-based rel ative val ue scale ("RBRVS")
rei nbursenent system which, on or about January 3, 1997, the
Depart ment published notice of its intent to enbody in proposed
Rul e 38F-7.020, in Vol. 23, No. 1 of the Florida Adm nistrative
Law Weekly. A copy is attached and incorporated herein by
ref erence.

5. The proposed Rule lists Sections 440.13(7), 440.13(8),
440. 13(11), 440.13(12), 440.13(13), 440.13(14), and 440. 591,
Florida Statutes, as specific authority.

6. The proposed Rule inplenents Sections 440.13(6),
440.13(7), 440.13(8), 440.13(11), 440.13(12), 440.13(13), and
440. 13(14), Florida Statutes.

7. There are no other facts necessary for determ nation of
the matter.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.56(2), Florida Statutes [Supp. 1996].

9. Al Petitioners and Intervenors have standi ng herein.

10. Petitioners have not waived any rights with regard to
any constitutional challenges to proposed Rule 38F-7.020.



11. Synopsi zed, the Petition herein alleged, in pertinent
part: "Pursuant to Section 440.13(12), Florida Statutes, a
t hreemenber panel is charged wth the responsibility of
determ ning the schedul es of maxi mum rei nbursenent for physician
treatnent of workers' conpensation patients. The Departnent, by
statute, is responsible for publishing the proposed changes to
Rul e 37F7.020. . . . Anesthesiologists are currently reinbursed
under the provisions of the 1991 Florida Wrkers' Conpensation
Heal th Care Provi der Rei nbursenent Manual (1991 Manual ) adopted
by reference in Rule 38F-7.020, Florida Adm nistrative Code.
. In
March 1996, the three-nenber panel convened to adopt a new
rei mbur senent schedul e and adopted a Florida specific RBRVS
system with two conversion factors (surgical/nonsurgical) to be
applied to nedical procedures. The panel did not reclassify the
anest hesi ol ogy codes fromthe present surgical designation
contained in the Departnent's existing Rules. . . . The
proposed Rule is intended to anend existing Rule 38F-7.020,
Florida Adm nistrative Code. The proposed Rul e replaces the
1991 manual wth the Florida Wrkers' Conpensation Health Care
Provi der Fee For Service Rei nmbursenent Manual ('1997 Manual ')."

12. Subsequently, the clear terns of their stipulation, the
parties limted the facts for consideration and Petitioners
specifically waived any chal | enges pursuant to Sections
120.52(8)(a), (c), (d), (e), (f), and (g), Florida Statutes.
Due to the parties' stipulation to limted facts and issues, it
IS not necessary to address all the original |egal allegations
of the Petition, including but not limted to the concept that
the proposed rule in any way nodifies or adds to the
t hree- nenber panel's ultimate product. Therefore, the
under si gned assunes, for purposes of this rule challenge, that
t he proposed rule does not alter the panel's final 1997 product.

13. Section 440.13(12), Florida Statutes [ Supp. 1996], was
formerly codified as Section 440.13(4)(a), Florida Statutes.
Under the 1989 version of Section 440.13(4)(a), the Departnent
of Labor and Enpl oynent Security was granted specific authority
to adopt by rule the maxi mum rei nbursenent all owances as
determ ned by the three-nmenber panel.

A three-nmenber panel is created, consisting
of the Insurance Conmm ssioner and two
menbers to be appointed by the Governor,
subject to confirmation by the Senate, one
menber who, on account of previous vocation,
enpl oynent, or affiliation, shall be



classified as a representative of enployers,
t he ot her nmenbers who, on account of

previ ous vocation, enploynent, or
affiliation, shall be classified as a
representative of enpl oyees. The panel,
after review ng recommendations fromthe
advi sory comm ttee, shall annually determ ne
schedul es of maxi mum rei nbur senent

al | onances for such nedically necessary
remedi al treatnent, care, and attendance.

Rei mbursenent for all fees and ot her charges
for such treatnent, care, any attendance,
including treatnent, care, and attendance
provi ded by any hospital or other health
care provider, shall not exceed the anmounts
provi ded by the schedul es of maxi num

rei mbursenent all owances as determ ned by

t he panel and adopted by rule by the
departnent. (Enphasis Supplied)

14. In 1990, the Legislature repeal ed the specific agency
rul emaki ng authority previously granted under this subsection by
deleting the words "and adopted by rule by the departnent."” See
Chapt er 90. 201, Section 18, at 930, Laws of Florida.

15. Also in 1990, the Legislature enacted Section 440. 591,
Florida Statutes, which granted the agency the "authority to
adopt rules to govern the performance of any prograns, duties,
or responsibilities wwth which it is charged under this
chapter." See, Chapter 90-201, Section 46, at 992, Laws of
Fl ori da.

16. Read in sari nmateria, the sinultaneous 1990 anendnents
woul d seemto cancel out each other and manifest the
Legislature's intent that the agency should continue to provide
by rule for adm nistering the panel -determ ned maxi num nedi cal
al l onances (a/k/a "fee schedul es"), including publishing the fee
schedul e i n manual form

17. Moreover, Section 440.591, Florida Statutes, relied
upon by the promul gating agency for the proposed rule here
chal | enged, has not been anended since 1990 and is very broad.
In its expanse, Section 440.591 Florida Statutes, is |like many
of the grants of statutory authority which were w dely upheld
prior to the October 1, 1996, statutory anendnents to Section
120.52, Florida Statutes, [Supp. 1996], which statutes permtted
agencies to pronul gate al nost any rule reasonably related to the



agency's statutory authority to nonitor or to act. See, Charity
v. Florida State University, 680 So. 2d 463 (Flat 1st DCA 1996),
Cortes v. State Board of Regents, 655 So. 2d 132 (Flat 1st DCA
1995), Departnment of Labor and Enpl oynment Security. Div. of

Wor kers' Conpensation v. Bradley, 636 So. 2d 802 (Flat 1st DCA
1994)

18. Indeed, Chapter 440, Florida Statutes, has been
anended in many other ways in 1991, 1992, 1993, and 1996, but
until the massive 1996 anendnents to Chapter 120, Section
440. 591 woul d have been sufficient to allow the agency to
promul gate its proposed rule.

19. The 1996 | egqislative overhaul of Chapter 120 was
preceded by gubernatorial nmandates to agencies to reduce their
rules by fifty per cent. See, Fla. Exec. Od. 95-74 (February
27, 1995); Fla. Exec. Ord. 95-256, Section 7 (July 12, 1995).
The 1996 Fl orida Legislature responded with the sane goal. See,
Sections 120.54(1)(f) ("An agency may adopt rules authorized by
| aw and necessary to the proper inplenentation of a statute .

"); 120.56(2) (petitions challenging a proposed rul e nust
state the reason the proposed rule "is an invalid exercise of
del egated authority"); 120.52(8) (definition of "invalid
exerci se of delegated authority" means action that exceeds "the
powers, functions, and duties delegated by the Legislature.");
and 120.536(2)and (3) (how agencies shall account to the
Legi sl ature for unauthorized rules).

20. Particularly, in 1996, the presunption and burden of
proof as to the validity of proposed rules was shifted by
| egi sl ati ve amendnent. Section 120.56(2) provides, in pertinent
part

(2)(a) CHALLENG NG PROPOSED RULE, SPECI AL
PROVISIONS . . . The petition shall state
with particularity the objections to the
proposed rule and the reasons that the
proposed rule is an invalid exercise of

del egated | egislative authority. The agency
then has the burden to prove that the
proposed rule is not an invalid exercise of
del egated | egislative authority as to the
obj ecti ons rai sed.
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(c) When any substantially affected person
seeks determ nation of the invalidity of a
proposed rule pursuant to this section, the
proposed rule is not presuned to be valid or
i nval i d.

Al so, today, Section 120.52, Florida Statutes,

[ Supp. 1996], provi des:

22.

(8 "lInvalid exercise of del egated

| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and

duti es del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislature authority
if any one of the follow ng applies:

* * %

(b) The agency has exceeded its grant of
rul emeki ng authority, citation to which is
required by s. 120.54(3)(a)l.

* * %

A grant of rul emaking authority i s necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be
inplemented is also required. An agency may
adopt only rules that inplenment, interpret,
or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than the particul ar powers
and duties conferred by the sane statute.

Clearly, the Legislature has anmended Section 120.52(8)

Florida Statutes, effective October 1, 1996, to require nore



t han Section 440.581's general grant of rul emaking authority and
a rule reasonably related to the enabling |egislation.

23. Commentators have uniformy noted that the
Legi sl ature, through the foregoing new | anguage, has expressed
its intent to radically restrict the authority of agencies to
adopt rules without specific and detailed | egislative authority.
See, e.q., F. Scott Boyd, Legislative Checks on Rul enaki na Under

Florida's New APA, 24 Fla. St. U L. Rev. 309, 341 (1997) (these
four sentences "are potentially the nost far-reaching of any in
the 1996 anmendnents"); Jim Rossi, The 1996 Revi sed Fl orida

Adm ni strative Procedure Act: A Survey of Maj or Provisions
Affecting Florida Agencies, 24 Fla. St. U L. Rev. 283, 296
(1997) (revisions to the APA seriously limt agency rul emaki ng
authority through this "remarkabl e" | anguage that is designed to
radical ly curtail agency rul emaking authority); DOAH

Adm ni strative Law Judge Linda M Rigot and Ral ph A DeMeo,
"Florida's 1995 Adm ni strative Procedure Act," 71 Fla. B.J. 12,
14 (March) 1997 (the kinds of rule agencies are permtted to
pronul gate are nore |imted); Wade L. Hopping, Law ence E.
Sellers, and Kent Wetherell, "Rulenmaking Reforns and Nonrul e
Policies: A (Catch-22) for State Agencies?," 71 Fla. B.J. 20, 26
(March 1997) ("refornms are intended to ensure that agency policy
choi ces, whether in rules or no rules policies, are specifically
aut horized by the enabling legislation.") (enphasis in the
original); Patrick L. "Booter" I|Inmhof and Janes Parker Rhea,
"Legislature Oversight", 71 Fla. B.J. 28, 30 (March 1997) ("The
| egi slature also attenpted to i nprove | egislative oversight by
enacting statutory restrictions on agency rul emaking.")

24. Therefore, this instant determi nation of the validity,
vel non, of proposed Rule 38F-7.020, Florida Adm nistrative
Code, nust turn upon the statutory provisions other than Section
440.591 which were |isted by the promul gati ng agency. These are

Sections 440.13(7), (8), (11), (12), (13), and (14).



25. The current Section 440.13(12)(a) [ Supp. 1996]
provides, in pertinent part, as foll ows:

A three-nmenber panel is created, . . . The
panel shall determ ne statew de schedul es of
maxi mum r ei nbur senent al | owance for

medi cal | y necessary treatnent, care, and

at t endance provi ded by physi ci ans, :
Annual Iy, the three-nenber panel shall adopt
schedul es of maxi mum rei nbur senent

al l omances for physicians. . . . An

i ndi vi dual physician, . . . shall be

rei mbursed either the usual and customary
charge for treatnent, care, and attendance,
t he agreed-upon contact price, or the

maxi mum r ei nbur senent al |l owance in the
appropriate schedul e, whichever is |ess.
(Enphasi s supplied)

26. Petitioners correctly observe that neither in 1996 nor
1997 has Chapter 440 specifically used | anguage which permts
the agency to unilaterally promul gate a schedul e of maxi num
rei mbursenent all owances of its own or which permts the agency
to otherwi se nodify the panel -adopted schedul e of nmaxi mum
rei mbursenent all owances via the agency rul e adoption process
established in Chapter 120, Florida Statutes.? | nst ead, current
sub-section 440.13(12)(a), clearly reserves to the three nenber
panel the exclusive authority to "adopt” (in this statutory
context neaning to: convene, investigate, deliberate over,
determ ne, and create) the substantive content of schedul es of
maxi mum r ei nbur senent al | onances, and provides that until the
panel annually adopts new schedul es, specific old schedul es
shal | apply.

27. However, the undersigned does not perceive that the
"l egislative authority” which may not be exceeded pursuant to
Section 120.52(8)(b) [Supp. 1996] and which nust be specifically
poi nted out by the agency pursuant to Section 120.54(3)(a)l.,
[ Supp. 1996] is sonehow restricted to a single statutory sub-
section or paragraph, nanmely sub-section 440.13(12)(a).
Li kew se, al though varied argunments by several parties have been
based upon time-honored adm nistrative practice definitions of
the terns "publish", "adopt", "application", and
"interpretation”, none of those argunents is persuasive in |ight
of the hybrid nature of Section 440.13 which authorizes the
t hree- nenber panel to adopt (i.e., convene, investigate,
del i berate over, determne, and create) the substantive content



of a fee schedule, but, since the panel is not an agency,
further authorizes the agency to refer to, rely upon, and apply,
on a case-by-case basis, the substantive content devel oped by

t he panel .

28. In sub-section 440.13(12), and throughout Section
440.13 Florida Statutes, the Legislature has specifically
provi ded that reinbursenent of health care providers under
Chapter 440 shall be, and is limted to, either the usual and
customary charge for treatnent, care, and attendance, the
agr eedupon contract price, or the nmaxi mumrei nbursenent
al l owance in the appropriate schedul e, whichever is |ess.
Provision is made in sone statutory sub-sections for limting
rei nbursenent to just the maxi mum rei nbursenent all owances
determ ned by the threenenber panel. To that end, the
Legi slature has created a statutory schene of considerable
detail which sets up a nethodol ogy or procedure whereby the
agency and all persons operating pursuant to Chapter 440 are
required to refer to, and rely upon, the substantive content of
t he panel's fee schedul es.

29. Sub-sections 440.13(7), (8), (11), (12), (13), and
(14), cited by the agency as authority for the proposed rule
chal I enged herein, inpose requirenents on fee-paying
enpl oyer/insurance carriers and fee-receiving health care

providers, related to billing for health care services for
wor kers' conpensation patients. These sub-sections further
require the agency to nonitor billing activities and enforce the

fee schedules so as to curb unnecessary nedi cal procedures and
expenses. Also, the agency is charged with determ ning the
reasonabl eness of fees charged by applying the substantive
content of the panel's fee schedules. The agency also is

aut hori zed to resol ve di sputes between enpl oyer/i nsurance
carriers and health care providers concerning fees charged and
pai d, which dispute resolution process of necessity requires
reliance upon the substantive content of the panel's fee
schedul es. To resol ve such disputes, the agency is called upon
by specific statutory |anguage to interpret and apply the
substantive content of the panel -adopted maxi mnum nedi ca

al l onances and to establish procedural rules for such dispute
resol ution.

30. dearly, the agency has been enpowered and aut horized
by the statutory schene to apply the substantive content of the
panel's annual fee schedules to individual situations.



31. Additionally, many of these sub-sections include
specific statutory | anguage authorizing the agency to adopt
rules of a procedural nature for applying, on a case-by-case
basis, the substantive content of the panel's fee schedul e.
Section 440.13(7) provides for utilization and rei nmbursenent
di sputes and contains a provision charging the D vision of
Wor kers' Conpensation with authority to "adopt rules to carry
out this subsection. . . . includ[ing] provisions for
consolidating petitions filed by a petitioner and expandi ng the
tinmetable for rendering a determ nation upon a consolidated
petition." Section 440.13(8), applies to the pattern or
practice of overutilization and enpowers the Division to inpose
certain delineated penalties for "overutilization or a violation
of this chapter or rules adopted by the division[.]" Section
440. 13(11) (a) and (c), enpower the Division to investigate
health care providers to ensure conpliance with Chapter 440 and
with Division rules, and enpowers the Division to nonitor and
audit carriers to ensure conpliance with the section and with
Division rules. Section 440.13(13), authorizes the Division to
remove fromthe |list of authorized physicians or facilities any
physician or facility found to have engaged in certain
enuner at ed conduct, including overutilization or violating
Chapter 440 or a Division rule. Section 440.13(14) addresses the
paynment of nedical fees and prohibits fees charged in excess of
t he appli cabl e panel - adopt ed nmaxi mum r ei nbur senent al | owances.

32. Indeed, assum ng arquendo, but not ruling, that sub-
section 440.13(12) is insufficient by itself to authorize the
agency to interpret and apply the panel's schedul es, then sub-
section 440.13(7) clearly provides that the D vision nust be
gui ded by the standards and policies set forth in Chapter 440,
i ncluding all applicable reinbursenent schedules, in rendering
its determnation of the respective rights of physicians,
enpl oyers, and insurance carriers. Sub-paragraph 440.13(7)(a)
provi des for the agency to resolve issues between
enpl oyer/insurance carriers and physicians for paynent of
charges on behalf of injured enployees. Sub-paragraph (c)
requires that the "division nust be guided by standards and
policies set forth in this chapter, including all applicable
rei nbursenent schedules, in rendering its determ nation."

Sub- paragraph (e) provides that the agency "shall adopt rules to
carry out this subsection.”

33. The Legislature has, throughout Section 440. 13,
aut hori zed the three-nenber panel to "adopt" the substantive
content of a fee schedul e and has authorized the agency to refer
to and rely upon that panel -adopted fee schedul e's substantive



content in fulfilling the other duties devol ved upon the agency
by statute.

34. Therefore, although the parties herein have nade
contrary argunents based upon tine-honored Chapter 120 and
adm ni strative practice concepts of the terns, "publish" and
"adopt", Chapter 440's hybrid schene does not lend itself to any
of themin this instance, and they are discounted. As President
Dwi ght David Ei senhower stated in a canpai gn speech for his
second termin office, "No platformjustifies an abrogation of
common sense."” The legislative |anguage is clear that the
t hreemenber panel is authorized to "adopt" the substantive
measurenent (the fee schedul es), and the agency is authorized to
procedurally apply that panel's substantive neasurenent.

35. Since the parties have limted the facts and
Petitioners have specifically waived their challenge under
Section 120.52(8)(c), based on the proposed rule's allegedly
enl argi ng, nodifying, or contravening specific provisions of the
| aw i npl enented, there remains no dispute over what ultimte
product the 1997 three nenber panel has adopted. Therefore, it
naturally follows that the agency's proposed rule correctly
refers to the discreet and intact fee schedul es adopted by the
1997 panel as authorized by Iaw, and the proposed rule then does
no nore than give notice to the public that 1997 annual maxi num
rei nbursenent al |l owances have been adopted by the three-nenber
panel , which the statute authorizes the panel to do; that the
agency has printed the sane panel -adopted 1997 annual maxi num
rei nbursenent allowances in a manual entitled, "Florida Wrkers
Conpensation Health Care Provi der Fee For Service Rei mbursenent
Manual "; and that, having been adopted by the panel and printed
by the agency, the substantive content of the panel -adopted
maxi mum r ei nbur senent al |l onances will henceforth be referred to,
relied upon, and applied by the agency on a case-by-case basis,
as the agency is charged to do by statute.

36. Proposed Rule 38F-7.020, inplenenting sub-sections
440.13(6), (7), (8, (11), (12), (13) and (14), Florida
Statutes, is authorized by sub-sections 440.13(8), (9), (11),
(12), (13), and (14), and constitutes a valid exercise of the
agency's del egated | egislative authority.

ORDER

Upon the foregoing findings of fact and concl usi ons of | aw,
it is hereby ORDERED:



Proposed Rul e 38F-7.020, Florida Adm nistrative Code, as
publ i shed, is valid.

DONE AND ORDERED this 24th day of June, 1997, at
Tal | ahassee, Leon County, Florida

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of June, 1997.



ENDNOTE

1/ This final order assunes, on the basis of the parties
stipulation (see Finding of Fact 7 and Concl usions of Law 12 and
35) that, notw thstanding the several titles of docunents and
words of art contained in the proposed rule, there is no | onger
any issue about whether the agency has enlarged or nodified the
panel - det er m ned maxi mum nedi cal al |l onances (" RBRVS").
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NOTI CE OF RI GHT TO APPEAL

A party who is adversely affected by this final order is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comrenced by
filing one copy of the notice of appeal wth the Agency C erk of
the Division of Admnistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nust be filed within 30 days of rendition of
the order to be reviewed.

EXHBIT A

Fl orida Adm nistrative Wekly
Vol unme 23, Nunber 1, January 3, 1997

SPECI FI C AUTHORI TY: 440. 13(7), 440.13(8), 440.13(11)

440.1 3( 1 2), 440.1 3( 1 3), 440.1 3(1 4), 440.591 FS.

LAW | MPLEMENTED: 440. 13(6), 440.13(7), 440.13(8),
440.13(11), 440. 13(12), 440. 13(13), 440. 13(14) FS.

| F REQUESTED WTHI N 21 DAYS OF THI S NOTI CE, A

HEARI NG W LL BE HELD AT THE TI ME, DATE AND

PLACE SHOWN BELOW

TIME AND DATE: 2:00 p.m to 4:00 p.m, Thursday, January 30,
1997



PLACE: Room 302, Hartman Buil ding, 2012 Capital Crcle,
S.E., Tallahassee, Florida

THE PERSON TO BE CONTACTED REGARDI NG THE

PROPOSED RULE 1S Donna Reynol ds, Regi stered Nurse

Consul tant, Division of Wrkers' Conpensati on.
Rehabilitati on and Medical Services Unit, 2728 Centerview
Drive, Suite 331, Forrest Building. Tallahassee, FL 32399,
t el ephone nunber (904)488-3431, ext. 180

THE FULL TEXT OF THE PROPOSED RULE I S:
38F-7.020 Fl orida Wrkers' Conpensation Health Care
Provi der Rei mbur senment Manual .

(1) The 1997 Florida Wrkers' Conpensation Health
Care Provider Fee For Service Rei nmbursenent Manual for

el e I rveic] L cos. witl :

237—238through—240b(dated12-6-95)—and 2581 through-—258-3
1995), is adopted by reference as part of this rule. The

manual contai ns rei nbursenent policies and nmaxi mum
rei mbursenent for physician services, non-physician services,
phar maceuti cal and nedi cal supplies. The manual contains basic
instructions and information for all providers and insurance
carriers in the preparation and rei nbursenent of clains for
medi cal services. The manual is distributed by the
Rehabilitati on and Medical Services Unit of the Division of
Wor kers' Conpensati on.

(2) The 1996 Phvsicians' Current Procedural Tenm nol ogv

(CPT-4). 4th Edition. copyright 1995. Brvwsten-has

Flerida—tneorporated, and the 1995 Current Dent al
Term nol ogv (CDT-2). 2nd Edition. copyright 1994. Anmerican

Dent al Associ ation's Current—Pental—TFerm-nology—{1990

€BbF1 and the Health Care Financing Adm nistration's

Common Procedural Codi ng Svstem (HCPCS), Level 11, 1995

Edi ti on. Fhese publications are adopted by reference as part of
this rule. When a procedure is perforned, which is not listed in
the 1997 Florida Wrkers' Conpensation Health care Provider

Fee for Service Rei nbursenment Mwanual , the provider nust

use a the—appropriate code and descrlptor contained in either
the CPT 4 CDT- 2 or_ HCPCS mpst—current—copy—of—the appropriate




Specific Authority 440.13 (7)(4)(b), 440.13(8), 440.13(11),

440.13(12), 440.13(13), 440.13(14), 440.591 FS. Law | npl ement ed
440. 13(6), 440.13(7), 440.13(8), 440.13(11) 440.13

(12), 440.13(13), 440.13(14) FS. Hi story-New 10-1- 82, Anended 3-
16-83, 11-6-83, 5-21-85, Formerly 38F-7.20, Anended 4-1-88, 7-
20-88, 6-1-91, 4-29-92, 2-18-96.

NAME OF PERSON ORI G NATI NG PROPCSED RULE: Linda Knopf, Unit
Coordi nator, Rehabilitation and Medical Services Unit.

NAVE OF SUPERVI SOR OR PERSON WHO APPROVED

THE PROPOSED RULE: Jinmmy R disson, Director,

Di vi sion of Wrkers' Conpensation

DATE PROPCSED RULE APPROVED:. Decenber 6, 1997

DATE NOTI CE OF PROPCSED RULE DEVELOPNMENT

PUBLI SHED I N F. A.: Decenber 27, 1996.

DEPARTMENT OF ELDER AFFAI RS
Facilities and Federal Prograns for the Aging

RULE CHAPTER TI TLE: RULE CHAPTER NO. :
Hospi ce 58A- 2
RULE TI TLES RULE NCS. :
Pur pose 58A- 2. 001
Definitions 58A- 2. 002
Li cense Required 58A-2. 003
Li censure Procedure 58A-2. 004
Adm ni stration of the Hospice 58A- 2. 005
Adm ni strative Oficer 58A- 2. 006
Adm ni strative Policies and

Practices 58A- 2. 007
Coordi nated Care Program 58A- 2. 009
Qual ity Assurance/ Utilization Review (QY UR)

Commi ttee and Pl an 58A-2. 010

Program Reporti ng 58A-2.012
Ratio of Inpatient to

Home- Care Servi ces 58A-2. 013
Medi cal Direction 58A-2.014
Nur si ng Servi ces 58A-2. 0141

Pastoral / Spiritual Counseling



Servi ces 58A- 2. 015
Counsel ing and Soci al Services 58A-2. 016

Vol unt eer Servi ces 58A-2. 017
Ber eavenent Servi ces 58A-2. 018
Nutritional Services 58A-2. 019
Advance Directives 58A- 2. 0232
Residential Units 58A- 2. 0236
Physi cal Pl ant Requirenents

(Inpatient Unit) 58A- 2. 024

PURPOSE AND EFFECT: Hospice Chapter 58A-2 is being revised in
order to: 1) clarify requirenents regardi ng hospice |icensure,
adm ni stration, staffing, reporting and provision of

Section Il - Proposed Rul es



